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November 29, 2011
Hon. Howard Coble, Chairman
Hon. Steve Cohen, Ranking Member
Subcommittee on Courts, Commercial and
Administrative Law
House Judiciary Committee
U.S. House of Representatives
Washington, D.C.
Re: Submission for the Record, November 15 Hearing on ―Recognition and
Enforcement of Foreign Judgments‖

Dear Chairman Coble and Ranking Member Cohen:
We write to provide information to clarify certain inaccurate comments made by one of the
witnesses who testified before your committee on the issue of recognition and enforcement of
foreign judgments, which took place on November 15, 2011. This witness, Mr. John Bellinger,
testified as to facts that relate to an ongoing legal matter in Ecuador against the Chevron
Corporation in which we represent the plaintiffs. We respectfully ask that this letter be included
in the record of that hearing.
We represent indigenous and farmer communities in Ecuador who for more than 18 years have
maintained an action for environmental damages against Chevron. For the last eight years, that
proceeding has been heard in Ecuador's courts, at Chevron's request, following a forum non
conveniens dismissal from the U.S. federal court where the plaintiffs originally filed their claims
in 1993. After an eight-year trial that included more than 64,000 chemical sampling results and a
220,000-page record, a court earlier this year found Chevron liable and imposed damages in the
amount of $8.5 billion. The court also imposed the same amount in punitive damages for a total
judgment (with costs) of roughly $19 billion. The judgment against Chevron is currently on
appeal in Ecuador.1
Rather than wait for the case to be decided in Ecuador, Chevron repeatedly has stated that it will
1
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try to block enforcement of any judgment even though it made repeated promises to a U.S.
federal court that it would abide by the verdict of the Ecuador court. Its reversal now is a rank
combination of forum-shopping and bait-and-switch, and a ―textbook example of abusive
litigation‖ that undermines the credibility of all U.S. claimants before the world community. 2 It
also directly contradicts the thrust of the ―Transnational Litigation‖ report released by the U.S.
Chamber of Commerce in October 2011, which was discussed by Mr. Bellinger at the hearing
without any disclosure that its author, William E. Thomson, works for Chevron its campaign to
thwart enforcement of the Ecuador judgment.
Our clients therefore have a direct interest in the issue of U.S. recognition and enforcement of
foreign judgments, especially as framed by the panelists at your hearing. Consider:
First, Mr. Bellinger and the materials he presented have ties to Chevron’s interests in the
Ecuador matter that were not disclosed to the Subcommittee in either his written statements or
oral testimony.3 The entity Mr. Bellinger represented in his testimony, the U.S. Chamber of
Commerce, receives significant contributions from Chevron. Further, the Chamber’s ―Abusive
Foreign Judgments‖ report that Mr. Bellinger publicized in his testimony was authored by
William E. Thomson, a partner with Gibson Dunn & Crutcher, Chevron’s lead outside counsel in
the Ecuador matter. Mr. Thomson has signed numerous briefs for Chevron before various
federal courts in that matter. Mr. Thomson also did not disclose in the Chamber report that
Gibson Dunn represented Dole Foods in the Nicaragua matter that, as explained below, provides
the sole basis for the flawed conclusions that were presented to the committee.
Second, Mr. Bellinger in his testimony presented mistaken or false information by claiming that
the Ecuador judgment was the product of a domestic Ecuadorian law ―specifically designed‖ to
limit Chevron's defenses. Mr. Bellinger presented no evidence to substantiate this claim. The
claim does echo a long-rejected Chevron claim that Ecuador’s Environmental Management Act
(which adjusts certain civil procedure provisions to incentivize citizens to undertake the arduous
process of bringing suit to defend their substantive rights, which are set forth in other legal
provisions dating back to the nineteenth century) was somehow passed with assistance of
persons linked to the litigation. This claim has been rejected by every U.S. and Ecuadorian court
that has considered it. Indeed, when Chevron made the argument in a collateral federal court
litigation against Ecuador in 2007, the Ecuadorian government officials and environmentalists
responsible for passage of the law submitted sworn statements explaining that they never ―even
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discuss[ed] or consider[ed] the effect of the law on any pending litigation.‖4
Third, Mr. Bellinger misrepresented the facts when he stated in his written testimony that ―U.S.
courts have so far refused to recognize‖ the Ecuadorian judgment against Chevron. In fact, no
U.S. court has ruled on the Ecuadorian judgment as it is not yet final and therefore has not even
been presented for enforcement in any court.
Fourth, the U.S. Chamber’s ―Transnational Litigation‖ report contains numerous flaws that
undermine its conclusion that there is a ―new breed‖ of ―abusive‖ foreign judgments seeking
enforcement in U.S. courts. A careful reading of that report shows there is no such trend and in
fact the ―danger‖ has been entirely manufactured by the Chamber (and Gibson Dunn partner
William Thomson) as a scare tactic to undermine lawyers for plaintiffs who use the courts to
seek accountability for victims of corporate abuse typified by what Chevron did in Ecuador. The
Chamber report relies exclusively on one case to claim there is a ―significant increase‖—that
case being against Dole (Gibson Dunn’s client) and its suppliers in Nicaragua’s courts for
alleged harm caused by pesticides in banana plantations. Dole’s allegations of due process
violations, whether true or not, make plain that the case has nothing in common with the
judgment against Chevron in Ecuador. The Ecuador judgment was the product of an extensive
trial in a court system that bent over backwards to protect Chevron’s due process rights despite
the company’s continued abuse of the legal system. As the report admits, the U.S. federal court
denied enforcement of the Dole judgment—and indeed, all the other cases cited in the report
reference U.S. court decisions denying enforcement of foreign judgments after finding systemic
flaws in foreign country judiciaries in places like Iran and Liberia (at the time a war-torn
country). None of this supports the Chamber’s hyped concerns about U.S. courts enforcing
―abusive‖ foreign judgments (and has no relevance to Ecuador, a constitutional democracy that
enjoys diplomatic relations with the United States and a judicial system that by various metrics
ranks near the top of all judiciaries in Latin America).5
The conflicts of interest behind the testimony the Subcommittee heard on November 15 run
deep. Gibson Dunn, which represented Dole in the Nicaragua cases and which currently
represents Chevron in the Ecuador matter, has built an entire practice group designed to defeat
the enforcement of foreign judgments against U.S. corporations. Gibson Dunn claims that the
practice group has 27 lawyers (although it recently revealed that it has over 60 lawyers working
for Chevron on the Ecuador matter).6 Mr. Thomson is advertised by Gibson Dunn as a leading
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ANNEX A

SUMMARY OF JUDGMENT ENTERED IN AGUINDA ET AL.

V. CHEVRON CORPORATION

On February 14, 2011, after approximately eight years of litigation in Ecuador, Judge Nicolas
Zambrano Lozada, the Presiding Judge of the Provincial Court of Justice of Sucumbíos, rendered
judgment in the form of a 188-page opinion. Judge Zambrano ultimately found Chevron liable for
approximately $8.6 billion in damages (primarily for remediation of contaminated soils), awarded ten
percent of that amount to the entity representing the Plaintiffs (by operation of law), and would
grant an additional, punitive award amounting to 100% of the base judgment, which Chevron could
avoid by publicly recognizing its misconduct in a measure of moral redress.
The majority of the opinion is devoted to identifying and analyzing the vast quantities of scientific
and other evidence of damages in a court record exceeding 200,000 pages. Below, we summarize
the most pertinent aspects of Judge Zambrano’s opinion, including: (1) the Court’s assessment of
Chevron’s liability for environmental contamination of the former Napo Concession area and the
effects flowing therefrom; (2) the Court’s observations concerning Chevron’s procedural
misconduct throughout the trial; (3) the Court’s analysis of Chevron’s legal defenses to liability; and
(4) the Court’s handling of the parties’ mutual allegations of fraud and manipulation.1
I.

CHEVRON’S LIABILITY
¾ Texaco’s Substandard and Unlawful Practices.
The Court observed that the
essence of Texaco’s conduct itself was not really in dispute—Chevron representative
Rodrigo Pérez Pallares had admitted in a letter to a popular Ecuadorian magazine that
Texaco dumped approximately 16 billion gallons of “production water”—water
containing PTEX, TPH, and polycyclic hydrocarbons—directly into the surface waters
between 1972 and 1990. (113) It also was undisputed that Texaco had dumped oil waste
into unlined pits that were merely shallow excavations in the ground—Chevron’s experts
simply argued that this was “common practice” for the times. (159) Testimony from
former Texaco workers indicated that “all of the mud would come out and the pit would
spill oil towards the estuary. There was no water wall, there wasn’t anything; they did
not put a membrane, anything.” (167)
The Court assessed Chevron’s fault from both an objective and a subjective perspective;
the former asking whether the generic “reasonable oil company” would have acted in the
same manner, the latter asking whether Texaco—with its particular knowledge set as
evidenced in the record—was acting reasonably in light of that subjective knowledge.
(81) The Court took note of a book entered into the record entitled “Primer on Oil and
Gas Production,” published by the American Oil Institute in 1962. (81-82) The Court—
expressly skeptical of both parties’ experts in light of their diametrically opposing
interpretations of the same set of facts with respect to virtually every topic in the case—
emphasized the reliability of the publication due to the source, and the fact that it was
published long before the litigation ever came about. (81) As an objective matter, the
Court noted that as early as 1962, the industry was aware that “[e]xtreme care should be
1
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employed to handle and disposition of the produced water not only because of the
possible damage to agriculture, but also because of the possibility of contaminating lakes
and rivers that hold drinking water as well as water for irrigation” (81) As a subjective
matter, the Court noted that the aforementioned book contains an acknowledgment of
the contribution of a Texaco engineer to the very chapter that contains the relevant text
concerning the hazards of production water. (82) Moreover, the record evidence
demonstrated that Texaco itself held patents for a production water “reinjection”
technology as early as 1974—the Court concluded that Texaco had the means, but not
the will, to employ safer but perhaps more expensive methods. (162-164) With respect
to the use of unlined pits, the Court found that the historical texts also undermined
Chevron’s assertion that this method was “common practice.” (161) The Court also
cited to correspondence between Texaco officials demonstrating that they were aware of
the problems with unlined pits, but decided to continue using them because they were
“efficient and profitable,” and the alternative would be too expensive. (161-162)
In assessing the reasonableness of Texaco’s practices, the Court also engaged in a
detailed analysis of the laws in force during the time of Texaco’s operations in Ecuador.
(61-71) The Court found that Texaco violated multiple provisions of Ecuadorian law,
including inter alia: the Health Code of 1971, the Water Law of 1972, and the Regulation
of Hydrocarbon Operations Law of 1987. (62-64, 70) The Court took note of the fact
that the laws applicable at the time broadly prohibited the infliction of any environmental
harm; but at the time, there was an absence of regulations that specifically established
tolerable “parameters.” (66, 70) Nonetheless, the Court rejected Chevron’s argument
that a lack of regulations to animate the many blanket prohibitions on pollution found in
the law somehow excused Texaco from the obligation to comply with the law. (71) The
Court found that Chevron was well aware that its operations fell short of legal
mandates—the record evidence demonstrated that Texaco had incurred several penalties
over the course of its operations. (71)
In addition to the applicable laws and standards of the day, the Court also assessed
Texaco’s conduct in view of the requirements of its concession contract, which allowed
Texaco to exploit the waters of the Napo Concession “without depriving the towns of
the water volume that is indispensable for them for their domestic and irrigable
necessities, neither making difficult the navigation, nor taking the drinkable and purity
qualities of the waters, nor preventing fishing.” (62) On a related note, the Court also
rejected Chevron’s argument that it could not be held liable for negligent conduct where
that conduct occurred under the presumed auspices of State authority—the Court found
that there was “no legal authority nor jurisprudence” to support the notion that an
“administrative authorization” of some sort would defeat the rights of third-party
claimants. (78) Indeed, the Court noted that where Texaco incurred administrative
penalties, those penalties were doled out with the express reservation that they would not
adversely affect the rights of potential third-party claimants. (79)
In sum, the Court concluded that Texaco’s “system was designed to discharge waste to
the environment in a cost-effective way, but did not correctly address the risks of
damages.” (166) The Court further opined that the damage was damage was “not only
foreseeable, but also avoidable. Thus being the case, and since the duty is legally
demandable from Texpet to prevent such damage under the historic legislation in effect
-2-

in the era in which it operated the Consortium, in the opinion of this Presidency the acts
of the defendant are clearly a conduct amounting to gross negligence.” (175)
¾ Imposition of Strict Liability. Much of the Court’s discussion of negligence is
rendered academic by the fact that the Court found it appropriate to impose strict
liability on Chevron. (83) The Court first engaged in a theoretical discussion of “risk
theory”—based on the Roman maxim ubi emolumentum ibi llus (“where there is a benefit
comes responsibility—a doctrine that has long been a part of American jurisprudence
but is still relatively new to the law of other nations, including Ecuador. (83) The Court
observed that the imposition of strict liability is appropriate where a defendant has
engaged in high risk/high reward behavior, and particularly in industrial cases where the
burden of proving traditional fault is nearly impossible for the victim. (83) The Court
ultimately concluded that the “production, industry, transport and operation of
hydrocarbon substances constitute without a doubt, activities of high risk” warranting
the application of strict liability—that is, liability for causing damage vis à vis high risk
practices without regard to the culpability of the defendant’s particular conduct. (83-86)
¾ The Causation Element. The Court placed a particular emphasis on the issue of
causation. Noting the practical difficulties that can arise in determining whether one
event should rightly be deemed to have caused another, especially where multiple
contingencies may have brought about the result, the Court conducted a survey of
multiple theories of causation. (87-88) The Court’s analysis touched upon theories of
causation grounded in civil law as well as those which trace their roots to the common
law—including the “substantial factor test” and “probable cause.” (87-88) The Court
opined that different theories of causation might be appropriately applied in a single case
depending upon the nature of the damages at issue: “due to a complexity of the case, to
the nature of the damages and the diversity of theories, it is imperative that in
considering the causality of the damages we do it studying separately each kind of
damages. . . .” (90)
¾ Evidence of Toxic Contamination. Once again, the Court “ma[de] clear that [it did]
not consider[] the conclusions presented by the experts in the[ir] report[s] because they
are contradictory [of one another]. . .[This is the] reason why we have omitted the . . .
personal opinions of each expert and we have taken [only] the technical content of the
reports . . . .” (94) Moreover, at the outset of its discussion regarding contamination, the
Court noted that it relies on current Ecuadorian standards for the presence of potentially
harmful compounds in soil and water as a reference point as to what is currently
understood as safe—not to suggest that Texaco was in “violation” of these regulations
per se, given that they did not exist during the time of Texaco’s operations in Ecuador.
(96) The Court took note of the parties’ mutual attacks on the sampling methodology of
the other’s experts (Chevron criticizing Plaintiffs for sampling directly at the pits and
Plaintiffs criticizing Chevron for sampling at high elevations and upstream from the pits,
and using sample homogenization to “dampen” especially contaminated samples),
concluding that individual samples would be considered representative only of the
location where they were taken and not representative of the larger area within that site.
(102-104).
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The Court observed the vast quantities of scientific evidence in the record resulting from
the judicial site inspection process and the sampling performed by court-appointed
experts (excluding Richard Cabrera). (99) Experts appointed by Chevron had taken
2,371 samples yielding 50,939 separate results; experts appointed by the Plaintiffs had
taken 466 samples yielding 6,239 results, and experts appointed by the court had taken
178 samples yielding 2,166 results. (99) In the Court’s view, the sheer magnitude of the
evidence-gathering process provided reasonable assurance that isolated irregularities in
reports, if any, could not possibly affect the total picture. (99) The Court noted that
while its focus would be on total petroleum hydrocarbon (TPH) results—an imperfect
indicator of health risk but nonetheless a scientifically valid and useful one—the Court
was also concerned with BTEX (benzene, toluene, and xilene), polycyclic aromatic
hydrocarbons (PAH). (100-101) As a general matter, the Court observed that pits at
sites allegedly remediated by Texaco in the mid-1990s and subsequently abandoned were
just as contaminated by pits at sites subsequently operated by Petroecuador, and indeed
just as contaminated as sites never purportedly remediated at all. (105-106) In light of
the similarity of the results across the board at all 54 judicial inspection sites (and
considering that Texaco’s sites were all operated in ostensibly the same manner), the
Court concluded that it was reasonable to extrapolate—i.e., to assume that sites not
sampled would also yield similar results—notwithstanding Chevron’s assertion that the
parties would “need to inspect every hectare in the Concession.” (106, 125) The Court
was particularly troubled by the fact that even samples taken by Chevron’s experts in
some cases revealed “alarming” levels of carcinogenic or otherwise highly toxic
substances like benzene, toluene, mercury, lead, cadmium, barium. (106-111). The Court
also noted that Chevron—presumably to minimize the impact of contamination—did
not test for certain harmful chemicals such as Chromium VI, and did not really even test
for TPH, opting instead to test only for certain compounds within the TPH spectrum
(“DRO” and GRO”). (112)
As for groundwater, the Court noted that results from samples taken under reservoirs
presented a real risk of groundwater contamination and thus, contact with the human
population as well as flora and fauna. (117) The Court also took note of documentary
evidence of groundwater contamination found in Texaco’s historical records, and
observed that the identical language concerning groundwater found in the reports of
various experts nominated by Chevron called into question the independence of these
experts. (119)
Based on the record evidence and the economic criteria largely proposed by expert
Gerardo Barros, a court-appointed expert sponsored by Chevron, the Court concluded
that an award of approximately $5.4 billion and $600 million would be appropriate for
the remediation of soil and groundwater contamination, respectively. (177-181) While
the Court rejected the majority of Plaintiffs’ claim for ecological damages, with respect to
the restoration of native flora and fauna, the Court awarded $200 million. The Court
also found that an award of $150 million dollars would be sufficient to effect the delivery
of potable water to the residents of the Concession area. (183)
¾ Health Impacts. The Court noted that damages can be assessed not only for past and
present damage, but also for damage that is reasonably foreseeable “according to the
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circumstances of the case and the experiences of life.” (76) On the issue of the impact
of Texaco’s operations on human health, the Court conducted an extensive survey of the
many health studies in the record evidencing a range of health problems engendered by
petroleum operations. (126-234) The Court observed that Chevron’s experts tended to
attack these studies based on their inability to firmly establish cause-effect relationships,
notwithstanding the fact that these studies explicitly disclaimed that they did not purport
to conclude such a relationship existed. (135) It would be up to the Court to determine
whether the “association” evidenced in the studies would amount to sufficient legal
causation. (136) To reach its ultimate conclusion, the Court also relied on numerous
surveys and interviews of Concession area residents conducted in the context of the
judicial site inspections. (139-143) The Court recognized that such evidence certainly
does not constitute “incontrovertible proof,” but it was nonetheless persuasive in light of
the “impressive coincidence between the facts described by all of these declarations,”
and the lack of any countervailing testimony. (144) The Court also assessed human
health impacts by way of a risk assessment method, as suggested by Chevron’s counsel.
(145-146). Ultimately, the Court found that there was a “reasonable medical probability”
that the health problem experienced by persons in the Concession area had been caused
by oil-related contamination. (170-171) The Court awarded $1.4 billion reflective of the
need to augment the healthcare system to respond to health issues—with the exception
of cancer, addressed separately—engendered by exposure to oil-related contamination.
(183)
¾ Cultural Impacts. The Court recognized that conduct such as that engaged in by
Texaco can have “particularly severe consequences in cases that affect the ecosystem
where groups whose cultural integrity is strongly associated with the health of the
territory live, as the environmental degradation can potentially threaten the very
existence of the group.” (147) In order to assess impacts on the affected communities’
way of life, the Court reviewed, among other things, interviews taken in the context of
the judicial inspections. (147-151). Ultimately, the Court rejected most of Plaintiffs’
bases for cultural damages—the Court did not find that there was a valid “loss of land”
claim and did not agree that Plaintiffs could recover for loss of culture engendered
through contact with Texaco workers. (152, 154). The Court agreed, however, that
forced displacement due to the damage to rivers and soils caused by Texaco’s oil
extraction operations caused real and recoverable damage to the indigenous
communities’ way of life. (153) The Court awarded $100 million to execute community
rebuilding and ethnic reaffirmation programs within the affected communities. (183)
¾ Cancer. The Court rejected the Plaintiffs’ request for damages up to approximately $70
billion to address past and future excess cancer deaths in the affected area resulting from
oil-related contamination, noting a lack of specificity in the demand as to particular
cases. (184) Nonetheless, the Court found ample evidence in the record from which to
conclude that cancer is a serious oil-related health problem in the Napo Concession area,
warranting supplementation of the Court’s general healthcare award in the amount of
$800 million. (184)
¾ Punitive Damages. The Plaintiffs sought up to $40 billion in the form of an unjust
enrichment award, in order to disgorge Chevron of its ill-gotten gains and to assure that
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polluting and remediating only if “caught” becomes a less attractive option than simply
acting as a responsible corporate citizen in the first instance. Although the Court
rejected Plaintiffs’ unjust enrichment claim, the Court nonetheless recognized the need
to assure that Chevron and others would be dissuaded from engaging in similar
misconduct—both in terms of the underlying pollution and the unethical behavior
displayed by Chevron throughout the trial (See Section III, below)—in the future. (185)
The Court also recognized Chevron’s failure to treat the Plaintiffs with a modicum of
human dignity (e.g., portraying them as scoundrels, denying their existence, and vowing to
litigate against them until the end of time), further warranting the imposition of punitive
damages. (185) Thus, in consideration of the grave and willing nature of Chevron’s
offenses and the shocking nature of its procedural misconduct (among other factors),
the Court assessed punitive damages in the amount of 100% of the remedial damages.
(185) Nonetheless, Chevron was given the option to avoid punitive damages altogether
by issuing a public apology to the Plaintiffs, “a symbolic measure of moral redress”
recognized by the inter-American Court of Human Rights. (186)
II.

CHEVRON’S PROCEDURAL MISCONDUCT THROUGHOUT THE TRIAL
¾ “Unresolved Issues” Raised by Chevron at the Eleventh Hour in an Effort to
Delay Resolution of the Case. The Court recognized Chevron’s overarching
complaint that the Court incorrectly applied the principle of expeditiousness thus
preventing Chevron from fully exercising its right to a defense. (35) The Court noted,
however, that Chevron’s attempts to portray the litigation as a railroading are not
supported by the realities of a case “which has lasted almost 8 years and accumulated
more than two hundred thousand folios of files.” (35) Far from swift justice, the
extreme protraction of the case was “not the fault of the judge but [of] the…parties who
have debated and complicated even the most common aspects of the procedural
process.” (35) By way of example, the Court noted Chevron’s bad faith efforts to delay
resolution of the case by “reopening” issues that had been previously resolved by the
Court or already abandoned by Chevron. (36)
¾ Chevron’s Obstruction of the Evidence-Gathering Process. Addressing Chevron’s
conduct vis à vis the judicial site inspection process and the reports prepared by the
many scientific experts who participated in that process, the Court observed: “the
challenges to the different reports have been taken to extremes by the defendant, who
has alleged the existence of crucial errors in practically all the expert reports not
presented by themselves, showing a lack of objectivity in their arguments which when
examined by the judge have failed to…[show]…errors that might affect the integrity of
the reports.” (39-43) The Court engaged in an exhaustive analysis of Chevron’s many
claims of “crucial error,” concluding that Chevron’s objections to virtually every site
inspection report not commissioned by Chevron were legal in nature (e.g., the expert did
not account for the supposed release of liability secured by Texaco in the mid-1990s),
and did not actually speak to the integrity of the inspection data. (40-43) The Court
noted that challenges were raised against each and every expert, including the manner by
which they were nominated and named. (36) The Court was even asked to appoint a
third expert to resolve contradictions between the party experts; and Chevron accused
the Court of violating a “procedural contract” to the extent the judge exercised his
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discretion to modify the site inspection plan to suit the practical realities of the case. (3638) The Court observed that a third expert for each site was not necessary and would
inject undue complication into an already complex process; the 56 judicial inspections
with their respective expert reports constituted more than enough evidence to allow the
court to render a reasoned decision. (38) The Court concluded that Chevron’s many
objections to the evidence-gathering process appeared to be designed to “impede the
normal advance of the evidence gathering process, or even prolong it indefinitely.” (36)
¾ Chevron’s Frontal Attacks on the Integrity of the Court. Judge Zambrano lamented
the fact that, over the course of the trial, an inordinate amount of the Court’s time has
been occupied with addressing Chevron’s constant attacks on the integrity of the Court.
(58) The Court noted that Chevron has repeatedly accused the Court of engaging in a
“judicial lynching,” despite a lack of any valid basis to challenge the Court’s decisions.
(58-59) By way of example, the Court referred to the “unfounded and gratuitous”
complaint filed by Chevron against then-presiding Judge Germán Yánez Ruiz. (58-59)
Chevron accused Judge Yánez of a “lack of integrity” based on his decision to appoint
an expert where the parties could not agree to one, notwithstanding that the Judge was
statutorily authorized to do just that. (59) Regarding the pervasive nature of Chevron’s
shocking disrespect for the judicial process, Judge Zambrano observed: “This is not
about isolated events . . .[It has] been constant throughout the process and ha[s] been
publicly repeated by the spokespersons of the defendant company, reaching the ears of
the Judge . . . [These] offences against his judicial competence . . . shall be also
considered when passing ruling.” (60)
¾ A Pattern of Vexatious Conduct. In summation of Chevron’s behavior throughout
the course of the litigation, the Court observed that “the following constitutes a
display of procedural bad faith on the defendant’s part: failure
to…[produce]…documents ordered coupled with a failure to submit an excuse on the date
indicated; attempting to abuse the merger between Chevron Corp. and Texaco Inc. as a
mechanism to evade liability; abuse of the rights granted under procedural law, such as the
right to submit the motions that the law allows for […]; repeated motions on issues already
ruled upon, and motions that by operation of law are inadmissible within summary verbal
proceedings, and that have all warranted admonishments and fines against defense counsel
defendant from the various Judges who have presided over this Court; [and] delays provoked
through conduct that in principle is legitimate, but…[which have]…unfair consequences for the
proceedings…such as refusing and creating obstacles for payment of the experts who took
office, thus preventing them from being able to commence their work. . . .” (184-185) As
noted above at Section I, Chevron’s course of conduct ultimately factored into the Court’s
award of punitive damages. (185.)
III.

CHEVRON’S LEGAL DEFENSES
¾ “Chevron Cannot be Held Liable for the Actions of Texaco.” The Court identified
the vast amount of evidence in the record demonstrating that Chevron acquired the
liabilities of Texaco. This evidence included Chevron’s numerous public statements
touting the “strengthened capacity of the new company” and the value-added for
shareholders by way of the merger. (9-11) In this regard, the Court took particular note
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of the new company’s statements describing its strengthened position in South America.
(10) The Court also noted that Chevron had failed to produce multiple documents
requested by the Court in relation to the Chevron/Texaco merger, including documents
related to Chevron’s decision to change its name, for a period of time, to
“ChevronTexaco.” (7) The Court was troubled by Chevron’s attempt to reap all possible
benefits from its combination with Texaco, while simultaneously avoiding any of its
target’s obligations. (11-13) Indeed, the Court found bad faith in the fact that Chevron
intentionally created the impression of a merger in its presentations to the public, but in
the context of litigation, denied that any merger had occurred. (12) The Court looked to
United States corporate veil-piercing jurisprudence, which has become a model for
Ecuadorian law on that issue, and observed that “allowing the right of the victims…to
disappear because of mere formalities within the merger would be considered by the U.S.
courts as ‘manifest injustice.’” (13, 16) The Court concluded that where, as here, a
transaction has been structured for the purpose of allowing a newly-formed company to
reap all of the benefits of a combination, while purportedly extinguishing liability to third
parties, the corporate form should be set aside to prevent a fraud. (13, 15)
In a related argument, Chevron had also maintained that, even if it could be held
accountable for the liabilities of Texaco, the company which operated in Ecuador was
not Texaco itself but its subsidiary Texaco Petroleum (TexPet). (16) In order to determine
whether Texaco would be liable for the actions of TexPet, the Court engaged in a multipronged, U.S.-style veil-piercing analysis. The Court opined that the record evidence
demonstrated TexPet’s total lack of administrative autonomy; it was clear that TexPet
needed Texaco’s approval for even the most mundane, day-to-day activities, including
the retention of cleaning and catering services. (20-22) The evidence also demonstrated
“no real separation of assets” between the companies; TexPet not only lacked
administrative autonomy, but financial autonomy as well. (22) In sum, TexPet “was an
undercapitalized company that depended both economically and administratively on the
parent.” (22) The Court found that veil-piercing was appropriate where, as here, it
appears that a foreign company attempts to hide behind a local subsidiary that has been
rendered quite purposefully incapable of satisfying legal obligations. (24-25)
¾ “Plaintiffs’ Claims Were Extinguished by the Release of Liability Granted to
Texaco by the Ecuadorian Government in the Mid-1990s.” The Court observed
that the 1995 and 1998 agreements held out by Chevron as precluding the claims in this
case unambiguously contemplate Texaco’s release from claims brought by the Republic
of Ecuador or by Petroecuador. (32, 34) Furthermore, even if the Release were not so
clearly limited on its face to potential claims by the government, the Court noted that the
release still could not correctly be construed as precluding claims by Ecuadorian citizens.
(30-32) The Court found that the peoples’ right to bring a claim is fundamental and
inviolate, citing the Ecuadorian Constitution as well as multiple human rights
conventions. (30-32, 176) The Court observed that Chevron’s argument rests on a
perversion of the general principle that the government acts in the name of “the
people”—entering into a contract with a private company such as Texaco is not the type
of fundamental, representative act that could somehow be construed as binding all
citizens. (30-31) The Court observed that if the agreements between the government
and Texaco actually did purport to release claims held by non-parties to the agreements
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(i.e., the people of Ecuador), the contracts would be illegal (and presumably
unenforceable). (32-33)
¾ “The Case is Invalid Because it is Premised on Ecuador’s Environmental
Management Act, Which Did Not Exist Until 1999.” The Court recognized that
under Ecuadorian law, retroactive application of the law—i.e., holding a party liable for
conduct that would have been lawful when it occurred—is impermissible as a general
rule. (27) However, procedural provisions of the law are the exception to the general rule
of non-retroactivity—to the extent that a code provision governs process and procedure,
it takes effect and supplants the former rule immediately. (27) In this case, the Plaintiffs
did not rely on the LGA for a substantive cause of action—the Court observed that
strict liability and negligence claims are premised upon the Ecuadorian Civil Code, and
Chevron violated a host of environmental laws in existence throughout the period of its
operations in Ecuador. (28, 60-70) The subsections of the Environmental Management
Act implicated in this case govern: (1) the identity of the Court that will hear claims for
damages that are “environmental” in nature (the law dictates that such a case will be tried
before the President of the local state court in the jurisdiction where the underlying
events occurred); and (2) the nature of the case as a “verbal summary proceeding.” (27)
The Court found both provisions to be “clearly procedural,” and thus applicable
notwithstanding the retro-active application of the law. (28)
¾ “Petroecuador is to Blame.” Although the Amazon Communities originally sued
Texaco in New York in 1992, only two short years after Chevron ceased its role as
operator in the Napo Concession, Chevron’s ability to delay the trial has allowed it to
point the finger of blame at Petroecuador, the State-owned oil company that took over
as operator subsequent to Chevron. However, pointing to an absent joint tortfeasor
would not be an effective defense in the United States under a joint and several liability
regime—and the same goes for Ecuador. In response to Chevron’s repeated assertions
that Petroecuador caused contamination, the Court noted that “the obligation to make
reparation imposed on…[a tortfeasor]…does not extinguish because of new damages to
third parties.” (123) While the Court suggested that Petroecuador may be “presumably
liable for new damages,” the Court would not factor in Petroecuador’s liability into this
proceeding, in light of the company’s non-party status, without prejudice to the right of
any party to seek redress from Petroecuador in another proceeding. (123) As to
Chevron’s related argument that Texaco was part of a consortium and thus cannot fairly be
made to bear the full extent of liability caused by drilling and extraction operations, the
Court observed that the contract of 1964 states that “[i]t will be left to Texaco only the
ways, the means to carry out procedures…in a way that it will be able to explore and
exploit oil….” (123) Further marginalizing the import of Chevron’s attempt to blame
Petroecuador is the Court’s observation that contamination appears to be fairly
consistent no matter whether a particular site was abandoned after Texaco ceased
operation, or whether Petroecuador subsequently operated at the site. (105)
IV.

THE PARTIES’ MUTUAL ALLEGATIONS OF FRAUD AND MANIPULATION
¾ The Alleged Falsification of the Report of Plaintiffs’ Site Inspection Expert,
Charles Calmbacher. The Court reviewed and recognized the deposition testimony of
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Plaintiffs’ expert Charles Calmbacher—acquired by Chevron in the U.S. via 28 U.S.C. §
1782—in which Calmbacher testified that the judicial site inspection reports submitted
to the Court by Plaintiffs’ counsel on his behalf were not authorized. (48) However, the
Court also noted that Calmbacher had “personal issues with the plaintiffs’ team due to
labor and money issues,” and, apparently prior to the rift, Calmbacher had given
statements to the press condemning Chevron. (48-49) Although the Plaintiffs had not
been given the opportunity to question Calmbacher regarding his apparent personal
animus and contradictory public statements, on balance, in light of the seriousness of the
allegations and the limited scope of the reports (they related only to two well sites, Sacha
94 and Shushufindi 48), the Court concluded that it would not consider the Calmbacher
reports in its ruling. (49)
¾ Plaintiffs’ Involvement in the Preparation of the Global Damages Assessment
Report (the “Cabrera Report”). At the outset of its discussion concerning the Cabrera
report, the Court acknowledged that Chevron had filed a “huge number” of motions
attacking Mr. Cabrera and the report on every conceivable basis. (49-50) The bulk of the
Court’s analysis in this regard focused on Chevron’s complaint regarding Plaintiffs’ level
of involvement with the Cabrera Report. (50-51) The Court stated that it had viewed
and scrutinized the documents, emails, and video clips submitted by Chevron in relation
to the Cabrera Report and Mr. Cabrera’s alleged contacts with the Plaintiffs’ team. (50)
The Court also acknowledged Plaintiffs’ challenge to Chevron’s video evidence on the
grounds that it is deceptively edited and constitutes a fraction of the total video evidence
in Chevron’s possession. (50) The Court noted that Chevron’s evidence regarding the
Cabrera Report could not be deemed valid “proof” under Ecuadorian law (submitted, as
it was, outside the proof period), and further observed the impropriety of Chevron’s
demands that the trial be suspended unless and until Chevron deemed its foreign
evidence-gathering process complete. (50-51) Nonetheless, the Court recognized the
seriousness of Chevron’s allegations concerning the Cabrera Report, and— accepting as
true Chevron’s allegations that it needed more time to gather evidence—that it might be
unfair to render a judgment based on the Cabrera Report. (51) Accordingly, the Court
granted Chevron’s petition to disregard the Cabrera Report. (51)
¾ Alleged Misconduct as Evidenced by Outtakes from the Documentary Film,
Crude. The Court noted the tangential nature of any allegations relating to Attorney
Steven Donziger—although Mr. Donziger’s affiliation with the Plaintiffs’ legal team
seems clear based upon his public statements, there is nothing in the court record
indicative of his participation in the case. (51) The Court took note of Mr. Donziger’s
“disrespectful statements” captured in the Crude outtakes, but found his utterances to be
inconsequential. (51) Moreover, even if the Court were inclined to exercise its authority
to judge the conduct of Mr. Donziger, it would not do so without giving him an
opportunity to explain his statements—particularly when those statements were
presented in the form of “small and limited portions of selected and edited hours of
filming.” (51-52) Most critically, the Court found that it would be inappropriate to
punish the Plaintiffs themselves for any alleged misconduct on the part of Mr. Donziger.
(51)
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¾ Plaintiffs’ Alleged Attempt to “Whitewash” the Cabrera Report through the
Submission of Additional Reports in September 2010. On August 2, 2010, thenpresiding Judge Ordoñez invited both Chevron and Plaintiffs to file submissions in
which the parties could suggest appropriate economic criteria for the assessment of
damages. (57-58) Approximately 45 days later, both parties submitted briefing bolstered
by reports prepared by American experts; Chevron, however, has accused Plaintiffs and
their experts of attempting to deceive the Court through “ideological forgery,” covertly
disguising the maligned Cabrera Report as the work of another expert who has not been
impugned. (57) The Court opined that Chevron’s charge of ideological forgery was
“reckless [and] without merit.” (58) In reaching that conclusion, the Court observed: (1)
no one had attempted to pass these reports off as anything more than the work of
experts hired by the Plaintiffs; these experts were not assistants to the Court, and their
reports would not even be treated as true “expert reports” under Ecuadorian law; (2) to
the extent that these experts reviewed and relied on work found in the Cabrera Report,
that reliance was fully disclosed to the Court; and (3) the Plaintiffs delivered to the Court
precisely what it had asked for; Plaintiffs did not purport to deliver anything more than a
series of economic reference points to aid the Court in its valuation of the damages
evidenced elsewhere in the record—Plaintiffs never claimed that these reports were
intended to prove the existence of environmental damage. (58)
Notwithstanding the Court’s rejection of Chevron’s attacks on the reports of Plaintiffs’
experts submitted in September 2010, the Court appears to have had little use for these
reports in the grand scheme. Of the six reports, the opinion makes no mention at all of the
reports submitted by experts Dr. Robert Scardina (delivery of potable water), Dr. Daniel
Rourke (excess cancer deaths), and Jonathan Shefftz (unjust enrichment); and the report
of Carlos Picone (healthcare) is mentioned only where the Court dealt with Chevron’s
motion to dismiss based on “ideological forgery.” In fact, the court did not award any
damages at all with respect to excess cancer deaths and unjust enrichment. (184-185)
Only the reports of Dr. Lawrence Barnthouse (natural resources damages) and Douglas
Allen (soil and groundwater remediation) receive substantive mention—but the Court’s
use of these reports appears to be de minimis at best. (180-182) Soil remediation costs
account for the majority of the overall damages award—approximately $5.4 billion of
it—but the Court did not rely on Douglas Allen’s report to reach that figure; instead, the court
relied on the valuations proposed in the report of Gerrardo Barros, a court-appointed
expert who performed work in the case at the request of Chevron. (180-181) Allen’s
report is mentioned only as a reference point, as the Court noted that its Barros-based
valuation is consistent with Allen’s general hypothesis that costs will ostensibly double
when a more rigorous cleanup standard is adopted. (181) As for groundwater damages,
one could argue that the court’s utilization of the Allen report might be more significant,
but that category of damages only accounts for roughly 7% of the total award. (179)
With respect to the Court’s award of $200 million for ecological damage (2% of the total
award), the court explicitly rejected the Barnthouse report—which contemplates a value
between $874 million and $1.7 billion for this category of damages—insofar as the
report accounts for the historic loss of rainforest services and the loss of habitat due to
infrastructure. (180, 182)
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¾ Alleged Forgery of Plaintiffs’ Signatures. The court took notice of the dilatory
nature of Chevron’s allegation that certain of the plaintiffs’ signatures on the 2003
complaint were “forged”—the allegation was not made until December 2010,
approximately seven years after the alleged “forgery” and (conveniently) almost immediately
following the Court’s issuance of the “autos para sentencia” signaling the end of the
case. (57-58) The Court observed that Chevron’s allegations were based on the report of
an American handwriting analyst. (56) However, the Court further observed that these
plaintiffs had ratified their participation in the case on multiple occasions after 2003. (56)
The Court opined that—handwriting analysis or not—a claim of forgery cannot be
sustained where the very person whose signature was allegedly forged denies that the
forgery occurred; here, not a single plaintiff corroborated Chevron’s claims of forgery.
(56) With regard to Chevron’s related assertion that an apparent lack of “fingerprints” is
an incurable defect that requires nullification of the proceeding, the Court noted that
such a formality “cannot obstruct in any way the administration of justice.” (56)
¾ Chevron’s Claim That the Ecuadorian Government Will Appropriate All or Most
of Any Award. Chevron has long maintained that the Plaintiffs will not benefit from
any award; rather, the Ecuadorian government will swoop in and appropriate the funds.
Indeed, this assertion has served as one of Chevron’s primary justifications for
questioning the validity of the proceedings and preemptively refusing to pay any
judgment. In its opinion, however, the Court notes that the “Government of Ecuador
which has no part in this suit cannot benefit from it.” (31) Moreover, the execution
process laid out by the Court makes clear that the Government of Ecuador will not be
receiving any portion of the award. (186-187) Rather, the Court has ordered the
Plaintiffs to set up a trust, into which the total amount of damages awarded shall be
placed. (186) The beneficiary of the trust shall be the Amazon Defense Front, the NGO
representing Plaintiffs’ interests in this case, and/or any affected persons designated by
the Amazon Defense Front. (186) Further, the Court has ordered that the “entire
endowment shall be earmarked to cover the costs needed for contracting the persons in
charge of carrying out the remediation measures contemplated in [the opinion], and the
legal and administrative expenses of the trust.” (187)
¾ Statements Made by Chevron Operative Diego Borja Indicative of EvidenceTampering and Other Fraudulent Activity on the Part of Chevron. The Court
acknowledged its review of the secretly recorded conversations between Chevron
operative Diego Borja and Santiago Escobar, in which Borja admits that Chevron’s
experts falsified soil and/or water sampling results (among other damning admissions
concerning Chevron’s manipulation of the trial). (52) The Court noted, however, that
surreptitious recordings—whether commissioned by the Plaintiffs or Chevron—do not
constitute valid proof before the Ecuadorian court. (52) The Court concluded the
admitted activities of Mr. Borja would indeed be considered misconduct, but in light of
Borja’s apparent non-party status, no sanctions would be levied against Chevron in this
proceeding in relation to Mr. Borja’s claims of evidence falsification. (52-53)
¾ Chevron’s Collusion with Ecuadorian Military Personnel to Concoct a Phony
Security Bulletin Resulting in the Cancellation of a Site Inspection. The Court
assessed the evidence in the record—including multiple affidavits from Ecuadorian
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military personnel—regarding Chevron’s role in generating a false security threat in order
to block a judicial site inspection that may have been particularly damaging to the
company. (53-55) The Court noted that Chevron used its military connections
(specifically, one of Chevron’s security officers was a former military Captain) to cause
the generation of a baseless security bulletin, and to cause that false security bulletin to
be delivered to the Court near the close of business on the day before the feared
inspection. (53-55) The Court opined that Chevron’s counsel had indeed intentionally
misled the Court when it requested cancellation of the inspection based on a false
security report. (55) Nonetheless, although Chevron’s misconduct “hindered the
prosecution of the case” by causing the critical inspection to be cancelled, the Court
declined to issue the harshest penalty and merely factored the episode into its
consideration of Chevron’s broader procedural misconduct. (55)
¾ The Parties’ Mutual Attacks on the Laboratories Used by the Adversary. The
Court recognized the parties’ mutual assertions that the other party’s lab was not
qualified, and thus, that any sampling results emanating from those labs (for Chevron,
Severn Trent Labs, and for the Plaintiffs, Havoc Labs) should be disqualified. (44)
Ultimately, the Court concluded that the laboratories’ lack of Ecuadorian accreditation
did not militate against considering their work, particularly where the allegations of
incompetence were mutual. (45)
Plaintiffs’ Conclusion
In sum, the Court’s analysis of the issues in the case was thorough and comprehensive; skeptical of
the claims made by both parties and their experts; and grounded in overwhelming quantities of
scientific, documentary, and testimonial evidence. Moreover, the Court put aside the ancillary mudslinging and focused more heavily on the merits of the parties’ claims and legal defenses. Chevron, of
course, took the position that the Lago Agrio Court’s judgment is “illegitimate and unenforceable”
long before it knew how the court would actually rule. Predictably, Chevron has denounced the
judgment and vowed never to pay a penny.
Presented with an opinion that does not conform to Chevron’s central thesis that the Ecuadorian
tribunal is a “kangaroo court” which has railroaded the company, in recent weeks, the company has
struggled to develop a new narrative to justify its disrespect for the judgment. Although Chevron’s
story had always been that the Plaintiffs concocted numerous baseless expert reports in order to
secure a massive judgment, a Chevron spokesperson recently asserted that the Plaintiffs had
“coordinate[d] with corrupt judges for a smaller judgment.”2 Further, Chevron’s U.S. lawyers have now
begun to float the new narrative—that somebody (presumably, the Plaintiffs’ lawyers) wrote Judge
Zambrano’s opinion for him—without citing one iota of evidence to support their defamatory
“suspicion.”3 In light of the scholarly and comprehensive nature of the opinion (including a
Simon Romero and Clifford Krauss, “Ecuador Judge Orders Chevron to Pay $9 Billion,” NY TIMES, Feb. 14,
2011, available at http://www.nytimes.com/2011/02/15/ world/americas/15ecuador.html?partner=rss&emc=rss.
2

Chevron Corporation v. Donziger et al., 1:11-cv-00691-LAK, Dkt. 91 (Feb. 15, 2011) (“Chevron suspects that
Judge Zambrano received secret “assistance” drafting the judgment and anticipates requesting discovery on this issue
shortly.”)
3
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thoughtful analysis of legal theory in both civil law and common law nations throughout the world),
Plaintiffs accept Chevron’s latest accusation as something of a left-handed compliment—albeit a
reckless one. Plaintiffs fully expect that Chevron will continue to modify and refine its narrative in
the coming weeks and months in an effort to avoid taking responsibility for its reckless destruction
of the Amazon rainforest.

- 14 -

ANNEX B

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 1 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 2 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 3 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 4 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 5 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 6 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 7 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 8 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 9 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 10 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 11 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 12 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 13 of 49

Case 1:04-cv-08378-LBS

Document 143

Filed 01/16/2007

Page 14 of 49

ANNEX C

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CHEVRON CORPORATION,
Plaintiff,
V.

MARIA AGUINDA SALAZAR,

et al.,

CASE NO. 11-CV-3718 (LAK)

Defendants,
-andSTEVEN DONZIGER

et al.,

Intervenors.

EXPERT REPORT OF PROFESSOR JOSEPH L. STAATS

300426.1

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
CHEVRON CORPORATION,
Plaintiff,
LIM

MARIA AGUINDA SALAZAR, et al.,
Defendants,

CASE NO. 11-CV-3718 (LAK)
Declaration of Expert Witness
Professor Joseph L. Staats

-andSTEVEN DONZIGER et al.,
Intervenors.

Table of Contents
I. Introduction....................................................................................1
II. Summary of Conclusions.....................................................................1
III. Qualifications, Background, and Compensation of Expert Witness............... 1-4
IV. The Concept of Judicial Performance in the Context of Judicial Impartiality and
Independence ...................................................................................4-6
V. Applied Characteristics of Judicial Impartiality and Independence................ 6-10
VI. Assessing the Impartiality and Independence of the Ecuadorian Judicial
System .......................................................................................10-15
VII.

Conclusion.................................................................................. 15-16

AppendixA ..................................................................................... 17-24
AppendixB...................................................................................... 25-26
Appendix C......................................................................................27

I.

Introduction

I have been asked to provide my expert opinion as to whether Ecuador provides impartial
tribunals or procedures compatible with the requirements of due process of law.
II.

Summary of Conclusions

For all the reasons set forth in this declaration, it is my expert opinion that Ecuador
provides impartial tribunals and procedures compatible with the requirements of due process of
law. In reaching this conclusion, I relied upon all of the sources discussed in this declaration and
took into consideration information contained in the declarations filed with the Court by expert
witnesses on behalf of the moving party, to wit: David D. Caron; Sandra Elena; and Vidaimiro
Alvarez Grau. I am legally competent to make this declaration and offer this opinion. If called as
a witness in court or deposition, my testimony under oath would be consistent with the
declaration and opinions offered herein.
III.

Qualifications, Background, and Compensation of Expert Witness

I am currently an Assistant Professor in the Department of Political Science at the
University of Minnesota, Duluth, a position I have held since 2008. Prior to my current
appointment I held academic teaching and research posts in political science at Boise State
University, Texas Tech University, and Valdosta State (Georgia) University. For the fall 2011
semester, I will be a Residential Fellow at the Institute for Advanced Study at the University of
Minnesota, Twin Cities, after which I will return to teaching and research duties at my home
campus in 2012.
I have a law degree obtained in 1975 from the University of the Pacific, McGeorge
School of Law and a Ph.D. in political science received in 2005 from the University of
California, Riverside. I was admitted to the California Bar in 1975 and have been licensed to
practice law in California continuously from 1975 to the present. I was in the private practice of

law in Sacramento, California from 1975 to 1999, at which point I closed my practice to accept a
Chancellor’s Distinguished Fellowship to pursue a Ph.D. in political science at the University of
California, Riverside.
My teaching duties are principally focused on public law, in which I typically teach two
courses in American constitutional law, the first devoted to institutional powers and restraints
and the second to rights and liberties; a course in judicial politics and process; and a course in
comparative constitutional law and judicial politics. Pertinent to this expert witness assignment, I
have also taught a course titled Law and Justice Around the World and one titled Latin American
Political Development.
The focus of my research is judicial performance and adherence to the rule on law in
developing democracies, with geographical concentration on Latin America and the former
communist countries in Central and Eastern Europe. I have to my credit, either as sole or coauthor, a number of published articles in leading academic journals, a book chapter, and a book
to be published by the University of Michigan Press in 2012. I have over the past ten years
presented research papers at leading professional conferences and have on many of such
occasions served as panel chair and/or panel discussant. The great majority of my publications
and conference presentations have centered on themes related to judicial performance and
adherence to the rule of law. I have also served as a peer-review referee of manuscript
submissions for nine leading academic journals and been a textbook peer-reviewer for McGraw
Hill.
In 2002 and 2003, I conducted thirteen months of fieldwork research on judicial
performance in Argentina, Chile, and Uruguay. During this fieldwork research, I also assembled
teams of legal experts composed of law professors and experienced attorneys in each of
seventeen Latin American countries, including Ecuador, to answer a detailed survey

questionnaire relating to judicial performance in their home countries. During my fieldwork
research I interviewed judges at all levels (trial courts, intermediate appellate courts, and
supreme courts), law professors, attorneys, government officials, including current and former
minister, and former presidents. In 2004 I administered a comprehensive survey questionnaire
pertaining to judicial role orientations and attitudes to sixty Uruguayan judges, including those
on the supreme judicial court, intermediate court of appeals, and courts of first instance. In 2005
I administered the same survey to ten judges at all levels in the Honduran judicial system.
In 2003 I was invited by the Supreme Judicial Court of Uruguay to consult with it and
make a public presentation in Montevideo, Uruguay on ways to improve relations between the
judicial sector and the public. In 2006 I was invited to make a public presentation sponsored
jointly by the Supreme Judicial Court of Uruguay and the Uruguay Bar Association in
Montevideo titled "Talking with the Judicial Sector: The Role of Judges in Improving
Democracy and the Rule of Law in Uruguay." In 2006, I was retained by the United Nations
Development Program in Quito, Ecuador to consult with it and the Supreme Judicial Court of
Ecuador on ways to improve judicial performance in Ecuador and made a private presentation to
the assembled members of the Court on that theme and a public presentation sponsored by the
Ecuador Bar Association.
In 2008, I was awarded a $28,971 grant from the graduation division of the University of
Minnesota, Twin Cities to administer judicial performance survey questionnaires in seventeen
former communist countries in Central and Eastern Europe; I have completed the interviews and
am currently engaged in research and writing preliminary to submission of a book manuscript to
a leading university press. In 2010 and 20111 conducted fieldwork interviews in Bulgaria,
Croatia, Romania, and Slovenia relating to a project titled "Allies and Adversaries in the Battle
to Improve Judicial Performance: Women’s Rights Organizations and the Courts in The Former
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Communist Countries of Central and Eastern Europe." In 2010, I was selected to be a Residential
Fellow at the Institute for Advanced Study to complete work on the foregoing project and
prepare a book manuscript for publication.
I have attached to this declaration as Exhibit A my Curriculum Vitae. It contains a listing
of all publications of which I am an author during the past ten years.
I am compensated as an expert witness in this case at the rate of $150 per hour, my usual
and customary fee for out-of-court expert opinion reports. If called as an expert witness to testify
in a deposition or in court, I will charge $200 per hour, my usual and customary fee for such
services. I have not been an expert witness in any deposition or court proceeding during the past
four years.
IV. The Concept of Judicial Performance in the Context of Judicial
Impartiality and Independence
Recent scholarship on judicial systems suggests that assessment of the quality of a
judicial system should consider minimally five aspects of judicial performance: independence;
accountability; efficiency; effectiveness; and accessibility.’ Judicial independence as generally
understood means the absence of pressure or manipulation from the so-called political branches
of government over decision-making in the judicial sector. But judicial independence has an
internal component that is oftentimes overlooked. Judicial independence also requires the
absence of improper pressure from within the judicial sector on the judging of cases by
individual judges. Lack of judicial independence of this sort typically arises when higher-level
judges have power over promotion, compensation, and duty assignments (including geographical
location) of lower-level judges.
Accountability of judges means that those operating in the judicial sector are themselves

’Staats, Joseph L., Shaun Bowler, and Jonathan T. Hiskey. 2005. "Measuring Judicial Performance in Latin
America. Latin American Politics and Society 47: 77-106.

required to adhere to the rule of law. Ways in which judges are not accountable typically take
two formsa judge is either so incompetent as to be unable to understand or perform at the level
required by the law; or the judge is dishonest and takes bribes and favors for deciding or
handling cases in a certain way, or makes decisions based on personal biases or favoritism.
Efficiency of a judicial system means the absence of substantial delays in the processing
and deciding of cases of such magnitude as to deny litigants substantial justice according to law.
Inefficiency is "the presence of ’uncontrolled variations’ [in delays], those that arise from
systemic distortions that are not inherent in the process itself and that can be identified and
eliminatedbut are not."

2

Effectiveness of a judicial system means that courts have adequate powers and
enforcement mechanisms to bring justice to the parties who come before them. "A judgment for
damages in a breach of contract or tort action, for example, is hardly sufficient in the absence of
legal enforcement mechanisms that permit the prevailing party to collect on the judgment.
Similarly, a court ruling that the rights of individuals were violated means very little if there are
no effective means by which to compensate victims or to prevent future abuses." 3
Accessibility means that the advantages afforded by a judicial system are not denied to
certain segments of societythe typical concern here is that all socioeconomic classes have
access to the courts and that rural areas have the same access as urban areas. 4
A profound deficit in any one or more of the foregoing five components of judicial
performance could result in systematic denial of justice to members of society and unfair results
in individual court cases. Having said that, however, my understanding of the posture of the

2 Prjllaman William C. 2000. The Judiciary and Democratic Decay in Latin America:
Declining Confidence in the Rule of Law. 18. Westport: Praeger.

Staats, Bowler, and Hiskey. 2005. 80.
Prillaman 2000. 18
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within case and the decision to be made on the pending motion is directed at the first two
components of judicial performance, viz, judicial independence and judicial accountability.’ In
addition, I detect that the complaint relating to judicial accountability in this motion is focused
on whether the courts in Ecuador are capable of deciding cases impartialy, meaning in the
absence of biases or dishonesty. So, I will not concern myself here with the general competence
of judges in Ecuador. 6
V.

Applied Characteristics of Judicial Impartiality and Independence

The great majority of developing democracies grapple with the difficulties of judicial
performance, not the least with issues of judicial independence and problems with corruption in
the judicial sector. In fact, it can fairly be said that during the last fifty years there has not been a
single country among those in Latin America who can in fairness say that it has not had to deal
with dishonest conduct within the judicial sector by judges and support personnel. Nor is Latin
America unique in this regard, for dishonesty is a human trait that has infected courts around the
world. Problems with judicial independence have also been persistent in Latin America and
elsewhere. In fact, I can only count one country in Latin America, Costa Rica, where improper
control and manipulation of the judicial sector has not been more than an occasional problem.
And this assessment applies to two of the best-performing countries in the region, Chile and
Uruguay, both of which were subject to outside influence on the judicial sector during military
dictatorships of the 1970s and 1980s and afterwards for reasons other than authoritarian rule.
I am aware of the performance of the Ecuadorian judicial sector in regard to judicial efficiency, effectiveness, and
accessibility. My ultimate opinion on the ability of the Ecuadorian court system to provide impartial tribunals or
procedures compatible with the requirements of due process of law would not change based on any or all of these
categories of judicial performance.
I do not believe that the judges in Ecuador are substantively more or less competent than typical judges in other
developing democracies. Virtually all developing democracies have difficulty attracting the best and brightest to
judicial careers because of low compensation, lack of prestige, or more attractive opportunities presented by careers
in the practice of law, business, or politics. My ultimate opinion on the ability of the Ecuadorian court system to
provide impartial tribunals or procedures compatible with the requirements of due process of law would not change
based on this component of judicial performance.

Ecuador, like it neighbors in Latin American, is no stranger to either corruption in the judiciary
or difficulties maintaining independence from outside influence. 7
But the issue at hand is not whether Ecuador, or any other country in the region or
elsewhere, has problems with corruption or outside influence. All countries do. Rather, the issue
under consideration is whether judicial corruption or lack of independence is so persistent and
pervasive as to systematically deny fairness in the judicial process. Every judicial system, no
matter where in the world and no matter how well performing, has occasions where parties
before the courts are denied fair treatment, whether for reasons of judicial dishonestly or undue
influence upon judicial decision-making. Looking close to home, the United States is no
exception. In terms of corruption, I could with sufficient time compile a long list of
circumstances where judges in the United States have acted corruptly or been subject to outside
influence. Lacking the time, I will cite Operation Greylord, the federal investigation during the
1980s of corrupt practices by state court trial judges in Cook County, Illinois that led to the
indictment of seventeen sitting judges for taking bribes and other dishonest conduct. 8 In the
federal court system we have as an example the recent impeachment conviction of U.S. District
Court Judge Thomas Porteous for corruption and perjury, 9 and less recently the impeachment
conviction of U.S. District Court Judge Walter Nixon arising from his court conviction for

Indeed, in a work I co-authored, we state: "Despite the advantages that attend to strong court systems, and
despite some two decades of judicial reforms in the region, the judicial systems of Latin America remain among the
most inefficient, ineffective, and corrupt in the world." Staats, Bowler, and Hiskey. 2005. 78. I have had time to
increase my knowledge of courts since the publication of that article and my opinion today is less critical. In
addition, court systems in Latin America have in many respects improved in recent years. Nonetheless, judicial
performance in the region has room for improvement.
8

Federal Bureau of Investigation. "FBI Investigations of Public CorruptionRooting Crookedness out of
Government. March 15, 2004. Accessed at: http://www.fbi.gov/news/stories/2004/marchlgreylord 031504
Los Angeles Times. "Senate Convicts Federal Judge Thomas Porteous of Corruption and Perjury." December 9,
2010. Accessed at: http://articles.latimes.comI2O 1 0/dec/09/nationlla-na-porteous-impeach-20 101209
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perjury’ and the impeachment conviction of U.S. District Court Judge Alcee Hastings on eight
articles of impeachment, including one that he had conspired to obtain a $150,000 bribe." So,
what this shows is that it is relatively easy to find anecdotal examples of judicial corruption even
in a first-class judicial system as the United States.
It is no more difficult to find outside influence invading the judicial province in the
United States and other high-performing judicial systems. This is so because strictly speaking
there is no such thing as judicial independence, and to a certain extent this is a good thing.
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Even in the best of judicial systems judges are mindful of their own interests and that of the
judiciary as an institution. Modern realist theory of judicial behavior suggests that judicial actors
in the United States are strategic players who anticipate and act accordingly on what they
perceive is happening in other branches of government and in society in general" 1 4 Thus, courts
will be inclined to hold back or modify their approach to things if the likely reaction of one of
the coordinate branches will cause a weakening or loss of legitimacy of the judicial sector. State
court judges in the United States for the most part are subject to competitive elections, even
judges on state high courts and intermediate courts of appeal, so we expect that electoral

Los Angeles Times. "Senate Convicts U.S. Judge on Perjury Counts." November 4, 1989. Accessed at:
http://articles.latimes.com/l 989-11-04/news/mn-i 98_i_walter-nixon
11

New York Times. "Hastings Ousted as Senate Vote Convicts Judge. October 21, 1989. Accessed at:
http://www.nytimes.com/1 989/10/2 i/us/hastings-ousted-as-senate-vote-convicts-judge.html
12

"A theory of judicial independence that is realistic and analytically useful cannot be concerned with every inside
and outside influence on judges. Every moment of the dayand perhaps in their sleep as welljudges are subject to
many influences. In this respect, the definition ofjudicial independence adopted by the 1983 World Conference on
the Independence of Justice is quite unreal when it states that ’judges individually shall be free, and it shall be their
duty to decide matters before them impartially, in accordance with their assessment of the facts and their
understanding of the law without any restrictions, influences, direct or indirect, form any quarter or for any reason."
Russell, Peter H. 2001. "Toward a General Theory of Judicial Independence." In Eds. Peter H. Russell and David M.
O’Brien. Judicial Independence in the Age of Democracy. Charlottesville, VA: University Press of Virginia. 12.
13

Epstein, Lee, and Jack Knight. 1998. The Choices Justices Make. Washington, D.C.: CQ Press.
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Baum, Lawrence. 1999. The Puzzle of Judicial Behavior. Ann Arbor: University of Michigan Press.

pressures will have subtle effects on judicial outcomes. 15 We do not, however, say that litigants
are systematically denied legal rights merely because elected judges are subject to electoral
pressures. Even non-elected judges in the federal judiciary are subjected to outside pressure,’6 17
18

yet we do not count that as evidence that the public cannot get fair treatment in the federal

court system. The fact that the executive branch may engage in attempts to intimidate the judicial
sector, as has happened in Ecuador, is not something new, even in the best of systems. The
public dressing down of individual members of the United States Supreme Court over the
Citizens United decision during President Obama’s 2010 State of the Union address is ample
evidence of that.
I am of the opinion that judicial systems in developing democracies, wherever located,
have higher degrees of corruption and susceptibility to outside pressure than judicial systems in
first-world developed democracies. It would be foolish to suppose that the odds of encountering
15

"[T]he attention given to the impact of elections on judicial independence is justified. The great majority ofjudges
in the United States must periodically win elections in order to retain their positions, and significant numbers of
incumbent judges are defeated. Changes in campaign practices almost surely have increased the number ofjudges
who face opposition based on the content of their decisions. Whether or not the proportion of judges who are
actually defeated has increased, the growth in issue-based campaigns against incumbents probably has increased the
proportion who are defeated on the basis of their decisions. If so, the independence of elected judges, by my
definition, has declined." Baum, Lawrence. 2003. "Judicial Elections and Judicial Independence: The Voter’s
Perspective." Ohio State Law Journal 64:13.
16

"No federal judge has been removed because of the substance of the judge’s decisions, but in recent years some
have been threatened with impeachment for that reason. In the mid-1990s, House Majority Whip Tom DeLay talked
of seeking to impeach some federal judges whom he regarded as excessively liberal. New York district judge Harold
Baer was strongly attacked for his decision and opinion throwing out evidence in a 1996 drug case. Republicans in
Congress advocated his impeachment, and President Clinton’s press secretary suggested that the President might ask
his appointee Baer to resign. Under this pressure, Judge Baer reversed his decision." Baum 2003.
17

During the Warren Court era, a campaign was mounted by the John Birch Society to impeach both Chief Justice
Earl Warren and Justice William 0. Douglas. This campaign was members of Congress including future president
Gerald Ford. This campaign was more than a mere irritant to at least one of the targets: "Warren had apparently the
John Birch Society campaign seriously, much less contemplated resignation as a result. Douglas faced a somewhat
more substantial threat because the Nixon administration was supplying information to his detractors in the House of
Representatives. The Justice was forced to retain counsel and endure a House Judiciary subcommittee hearing. .
Kyvig, David E. 2008. The Age of Impeachment: American Constitutional Culture Since 1960.
Lawrence, KS:
University Press of Kansas.
18

Chief Justice Marshall’s landmark decision in Marbury v. Madison is today almost universally regarded by
judicial scholars as a strategic decision that took account of political pressures emanating from President Jefferson
and the newly constituted Congress.

a corrupt or compliant judge in a developing democracy would be no greater than what would be
expected in the United States. ’Which is not to say there is no corruption in the United States or
no judges that bend to outside pressure, as previously discussed. The odds are greater that such
problems will be encountered in developing countries, but simply knowing that does not
demonstrate that justice cannot be obtained. While even in the worst of judicial systems some
judges are honest, there is a still a tipping point at which the rotten apples will so infest the
system that hardly anyone receives justice in the eyes of the law. The question to be decided in
this instance is whether Ecuador has a judicial system with the normal risks expected in a
developing country or one where the apples are mostly rotten. I believe that Ecuador is clearly on
the normal-risk side of the tipping point.
VI.

Assessing the Impartiality and Independence of the Ecuadorian
Judicial System

Turning now to my specific assessment of Ecuadorian judiciary, I must say that I am not
persuaded by the anecdotal examples offered up by the experts for the moving party. As I
pointed out previously, it is fairly easy to conjure up a list of anecdotes of corruption or bending
to outside pressure to make a point, even in the best of judicial systems.
I am also not persuaded by the recitation of recent attempts by the political branches to
pare back judicial power in Ecuador by creating new administrative agencies, renaming judicial
courts or branches, or by providing mechanisms for overturning judicial decisions in particular
instances. Politics even under the best of circumstances involves a strategic dance between too
much political power on the one hand and too much judicial power on the other. Although in the
United States we take judicial review for granted, it is a concept that has not been universally
accepted in many parts of the world, even in countries with first-class judicial systems. While it
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is true that there is a worldwide movement towards "constitutionalization" of rights, 19 the very
notions of judicial systems being able to dictate results to parliaments is something that is still a
matter of reasonable contestation by adherents to traditional parliamentary supremacy. 20 For
example, in most instances, Parliament in the United Kingdom has the last word on what is or is
not constitutional. In Canada under the Charter of Rights adopted in 1982 the parliament has the
last word to the extent that it "can make statutes effective for renewable five-year periods,
’notwithstanding’ their inconsistency with a large number of important charter provisions .,,21 It is
well to note also that the Congress of the United States has the power to set appellate jurisdiction
of all federal courts including the Supreme Court, a power it exercised most famously in regard
to the pending decision in In re McCardle 74 U.S. 506 (1868).
I am more convinced by compelling evidence provided by those who are knowledgeable
of, but also sufficiently detached from, the situation in Ecuador as to offer up objective
assessments that I believe are reasonable and accurate. To my mind, the gold standard for such
expert knowledge are the annual Human Rights Reports issued by the United States Department
of State. Each report for each country has a section that deals with judicial system issues of the
sort raised by the instant motion. The Department of State Human Rights Report covering
201022 had this to say about the capacity of the civilian courts in Ecuador:
Civilian courts and the Administrative Conflicts Tribunal, generally considered
independent and impartial, handle lawsuits seeking damages for, or cessation of,
19

See, the following works: Hirschl, Ran. 2004. Towards Juristocracy: The Origins and Consequences of the New
Constitutionalism. Cambridge, MA: Harvard University Press; Epp, Charles R. 1998. The Rights Revolution:
Lawyers, Activists, and Supreme Courts in Comparative Perspective. 1998. Chicago: University of Chicago Press;
Stone Sweet, Alec. 2000. Governing with Judges: Constitutional Politics in Europe. New York: Oxford University
Press.
20

Legal scholars and others sometimes refer to this as the countermajoritarian difficulty. Hirschl (2004) has been
critical of the constitutionalization of rights, arguing that it has tended to maintain the status quo in favor of
entrenched elites.

21

Tushnet, Mark. 2008. Weak Courts, Strong Rights. Judicial Review and Social Welfare Rights in Comparative
Constitutional Law. Princeton, NJ: Princeton University Press. 31-31.

22

Accessed at: http://www.state.gov/g/drl/rls/hrrpt/2010/Wha/154523.htm

11

human rights violations. However, civilian lawsuits seeking damages for alleged
wrongs by the state were rarely filed, since such suits were time-consuming and
difficult to prosecute, with judges taking up to a decade to rule on the merits.
On the specific issue of judicial independence, but also relating to corruption, the Human Rights
Report covering 2010 has this to say:
While the constitution provides for an independent judiciary, in practice the
judiciary was at times susceptible to outside pressure and corruption. The media
reported on the susceptibility of the judiciary to bribes for favorable decisions and
resolution of legal cases and on judges parceling out cases to outside lawyers,
who wrote the judicial sentences and sent them back to the presiding judge for
signature. Judges occasionally reached decisions based on media influence or
political and economic pressures.
The operative words here are "at times," as in "at times susceptible to outside pressure and
corruption," and "occasionally," as in "occasionally reached decisions based on media influence
or political and economic pressures." These words are instructive because the authors of the
Human Rights Reports quite readily omit qualifying words such as these when describing
judicial systems that have had systemic failures. This point is made clear in the Human Rights
Report on Nicaragua for 20 10,23 which had this to say:
Although the law provides for an independent judiciary, the judicial system
remained susceptible to corruption and politicization and did not function
independently...
In preparation my report, I reviewed all Department of State Human Rights Reports for
the years 2004-2010 and compared them with Human Rights Reports for each of the sixteen
other countries in the Latin American region. I note that 2006 was particularly problematic for
the court system in Ecuador; the Human Rights Report for that year 24 says the following:
In September a former congressman involved in litigation before the Supreme
Court accused three justices of soliciting a $500,000 bribe to secure a favorable
ruling. The three judges were expelled from the court, and at year’s end the case
remained under investigation by the Office of the Attorney General.
23

Accessed at: http://www.state.gov/g/drl/rls/hrrpt/201 0/wha/1 54513 .htm
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I am not surprised that Ecuador had judicial problems in 2006. I was a consultant to the United
Nations Development Program in Ecuador and the Supreme Court of Justice of Ecuador during
that year and as part of my work at that time was made aware of the difficulties being faced by
the judicial sector and the efforts to overcome them. However, the Department of State Human
Rights Reports for the other years in the 2004-2010 sequence paint a more positive picture of
things than found in the 2006 Report. Based on my review, Ecuador had problems but fared
considerably better than many of its neighbors in the Latin American region. To validate my
findings in this regard, I consulted the Cingranelli-Richards (CIRI) Human Rights Dataset
reports for judicial independence in each Latin American country for 2004-2010. This dataset is
constructed and maintained by political science and human rights scholars David Cingranelli of
the State University of New York, Binghamton and David L. Richards of the University of
Connecticut. The official site for the CIRT describes its reports as follows:

25

The Cingranelli-Richards (CIRT) Human Rights Dataset contains standards-based
quantitative information on government respect for 15 internationally recognized
human rights for 195 countries, annually from 1981-2009. It is designed for use
by scholars and students who seek to test theories about the causes and
consequences of human rights violations, as well as policy makers and analysts
who seek to estimate the human rights effects of a wide variety of institutional
changes and public policies including democratization, economic aid, military aid,
structural adjustment, and humanitarian intervention.
The various measures contained in the CIRT are derived from systematic review by the CIRT
scholarly raters of the information contained in the annual Department of State Human Rights
reports. One of the measures contained in the CIRI dataset is labeled Independence of the
Judiciary. Judicial systems in the CIRI dataset are rated at three levels, 2=Generally Independent,
1=Partially Independent, and 0=Not Independent. From the CIRT dataset, I have prepared a table

25

Accessed at: http://ciri.binghamton.edulindex.asp
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that reports on Independence of the Judiciary for 2004200926 for each of the seventeen countries
in the Latin American region, including Ecuador. This table is attached hereto as Appendix B. As
can be readily seen, Ecuador scored a 1 (Partially Independent) for each of the years from 2004
to 2009 except for 2006, in which it scored a 0 (Not Independent). There are only three countries
in Latin America, that being Chile, Costa Rica, and Uruguay, that scored 2 (Generally
Independent) during each of these years. Only one other country, Peru, was rated as Generally
Independent in any of the years covered, and then only for 2004-2006, after which it declined to
Partially Independent for the remainder of the term. As mentioned, Ecuador was rated as
Partially Independent for all years but 2006. No other country in the region scores as well as
Ecuador, the next best being Argentina that was rated as Partially Independent for four of the
covered years, but nevertheless dropped to Not Independent for both 2008 and 2009. Speaking of
2009, Chile, Costa Rica, and Uruguay were, of course rated Generally Independent, but all of the
other countries except for Ecuador and Peru were rated as Not Independent. This pattern is little
different for 2008, except that for this year Panama was also rated as Partially Independent.
Use of the Department of State Human Rights Reports and the CIRT datasets is a
relatively direct manner in which to measure judicial independence and corruption and judicial
performance generally. A more indirect way of doing so, but valuable nonetheless, is to inquire
as to the level of respect for political rights and civil liberties in a country for any given year.
Since courts typically have a role to play in protecting political rights and civil liberties, a dismal
record in protecting these rights is often a sign that the judicial sector is weak and ineffectual.
Next to the Department of State Human Rights Reports, the best measure of political rights and
civil liberties comes from the Freedom in the World Report published annually by Freedom

26

CIRI data for 2010 is not yet available.
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House. 27 For this report I prepared a table showing Freedom in the World Report ratings for the
Latin American countries covering the period 2004-2010. I have attached this table as Appendix
C. Lower scores on the Freedom of the World Report represent higher respect for political rights
and civil liberties. As can be seen, Ecuador scored 3 for each year on both the political rights and
civil liberties metrics. Scores in this range allowed the Freedom of the World Report to designate
Ecuador as Partly Free. The majority of Latin American countries (9 out of 17) were designated
as Partly Free in 2010. Ecuador did reasonably well in 2010. It had a score on the Political Rights
metric equal to four other countries and a score superior to that for four of the remaining
countries. On the Civil Liberties scale for 2010, Ecuador scores equal to five countries and
superior to five others. It is noteworthy that Venezuela, a country admittedly with problems,
received scores of 5 on both Political Rights and Civil Liberties for 2010, two points lower than
the scores for Ecuador. To see how Ecuador stacks up again all countries in the world, I
consulted generalized data provided by Freedom House covering 2010. Out of 194 countries in
the Freedom of the World Report, 87 (45%) were rated as Free, 60 (3 1%) as Partly Free, and
47% (24%) as Not Free. 28 What this means is that Ecuador was equal to or better than 55% of
all the countries of the world. 29

VII. Conclusion
I have set forth above my report on the Ecuadoran judicial sector and my opinion on
whether Ecuador provides impartial tribunals or procedures compatible with the requirements of
due process of law. For all the reasons discussed above, it is my expert opinion that Ecuador

27

Data from the Freedom House, Freedom in the World Report can be accessed at:
http://www.freedomhouse.org/template.cfm?page=439
28

Data accessed at: http://www.freedomhouse.org/template.cfm?page=439

29
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does in fact provide impartial tribunals and procedures compatible with the requirements of due
process of law.

Executed on August 1, 2011 at Duluth, Minnesota.

Jo eph Staats
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Judicial Politics, invited speaker for presentation of: "Achieving Improved Judicial Performance in
Latin America: Democratic Tradition, Political Competition, and Neo-Liberal Reform"
2005’Alternative Paths to Judicial Reform in Latin America." Presented at Annual Meeting,
American Political Science Association, Washington, D.C.
2005International Development Research Centre of Canada (IDRC)/Bar Association of
Uruguay/Aire.uy Asociacin Interdisciplinaria Conference on Domestic Violence/Child Abuse and
the Legal System, Montevideo, Uruguay, invited expert/consultant report presented: "Recent
Advances in Processing Domestic Violence/Child Abuse Cases in the United States"
2005Role Orientations of Judges in Latin America: A Pilot Project Survey of Judges in
Uruguay." Presented at Annual Meeting, Southern Political Science Association, New Orleans,
Louisiana
2004Staats, Joseph L., and Teresa Herrera. "Civil Society and Judicial Reform: How Women’s
Rights Organizations in Argentina, Chile, and Uruguay are Helping to Improve Judicial
Performance." Presented at Latin American Studies Association Conference, Las Vegas,
Nevada
2004’Achieving Improved Judicial Performance in Latin America: The Interplay of Civil Society and
Political Elites in Judicial Reform." Presented at Annual Meeting, American Political Science Association,
Chicago, Illinois.
2004-7he Demand Side of Judicial Reform: Interest Groups and Judicial Reform in Argentina,
Chile, and Uruguay." Presented at Annual Meeting, Southern Political Science Association, New
Orleans, Louisiana
2003Supreme Judicial Court of Uruguay Conference in Montevideo, Uruguay, invited
panelist-speech presented (in Spanish): "Methods for Improving Relations between the
Judicial Sector and Civil Society"
2003’An Analysis of Factors Contributing to Improved Judicial Performance in Latin
America." Presented at Latin American Studies Association Conference, Dallas, Texas
2002Staats, Joseph L., Shaun Bowler, and Jonathon T. Hiskey. "Measuring Judicial Performance in Latin
America." Presented at Annual Meeting, Southern Political Science Association, Savannah, Georgia
Grants

2011University of Minnesota, College of Liberal Arts Grant Award for Research, $400. "Property Rights
and Financial Capital in Latin America."
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2011University of Minnesota, Chancellor’s Small Grant Award for Research, $750. ’Judicial
Performance in the Developing World: The Effect of Political Competition and the Electoral Cycle on
Judicial Independence."
2010University of Minnesota, Duluth, Chancellor’s Small Grant Award for Research, $750. "Allies and
Adversaries in the Battle to Improve Judicial Performance: Women’s Rights Organizations and the Courts
in Three Former Communist Countries in Eastern Europe."
2010University of Minnesota, Duluth, Chancellor’s Small Grant Award for Research, $750. "The
Influence of Constituency Preferences on Elected State Trial Court Judges."
2009University of Minnesota, Duluth, Chancellor’s Small Grant Award for Research, $750. "Bringing
Empirical Research into the Legal Academy: A Survey of Law School Professors and Administrators."
2008University of Minnesota, Graduate Division, Grant-in-Aid for Research, $28,971, "Measuring
Judicial Performance in the Former Communist Countries of Central and Eastern Europe."
2008University of Minnesota, Duluth, Chancellor’s Small Grant Award for Research, $750, "Bringing
Empirical Research into the Legal Academy: A Survey of Law School Professors and Administrators."
2002University of California, Riverside, Dissertation Research Grant
Awards and Honors

University of Minnesota, Institute for Advanced Study, Residential Fellowship
University of California, Riverside, Chancellor’s Distinguished Fellowship
University of California, Riverside, Dissertation Research Grant
University of California, Riverside, Outstanding Teaching Assistant Award
University of California, Riverside, Block Grant Award for Academic Achievement
Phi Kappa Phi, National Honor Society
University of the Pacific, McGeorge School of Law, Lifetime Member of Traynor Academic Honor Society
University of the Pacific, McGeorge School of Law, winner of school-wide competition to serve on Moot
Court Honors Board Executive Committee
University of the Pacific, McGeorge School of Law, winner of school-wide Moot Court Written Competition
University of the Pacific, McGeorge School of Law, runner-up in school-wide Moot Court Oral Competition
Bancroft-Whitney Publishing Co., American Jurisprudence Award for excellence in the study of Agency Law
University Service

2008 to presentCommittee membership: College of Liberal Arts, Academic Affairs Committee
2008 to presentPre-Law Advisor; M. Harry Lease Jr. Award Coordinator; co-faculty advisor, Pre-Law
Society
2011Guest lecture, University of Minnesota, Duluth anthropology course, on history and development
of the common law
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2009Presentation to University of Minnesota, Duluth Pre-Law Society on preparing for law school
2008, 2009Mock Trial Judge for University of Minnesota, Duluth Mock Trial Team in preparation for
competition
2007-2008Valdosta State University committee memberships: Council on Undergraduate Research,
(university-wide, Chair Designate); Student Activities (university-wide); Curriculum; MA Development;
Policies and Procedures Revision; Constitution Day (Chair); Search Committee, Legal Studies; Search
Committee, American Politics
2007-2008 Valdosta State UniversityPre-Law Advisor; faculty advisor to Pi Sigma Alpha Political
Science Honor Society
2007-2008Valdosta State University, lead investigator of pilot project to determine feasibility of
campuswide use of electronic student response (’clicker") technology in the classroom
2007Valdosta State University, faculty panel member of student Constitution Day debates
2006Guest lectures, Valdosta State University Honors Program
2006Panel presentation, Valdosta State University forum on immigration: "The Constitution and
Immigration"
2006Valdosta State University, Constitution Day faculty panel presentation: ’Presidential Signing
Statements: Exploring the Boundaries of Presidential Power"
2006Texas Tech University, presentation to Pre-Law Society meeting on preparing for law school
2005Texas Tech University, Constitution Day faculty panel speech: "Civil Liberties in Wartime"
2004-2005Boise State University, volunteer career counseling of pre-law students
2004-2005Boise State University, panelist at Political Science Students Association meetings on law
careers and political science research
2004University of California, Riverside, technical assistance to founding members of student pre-law
society
2000-2004University of California, Riverside, volunteer career counseling of pre-law students
2000-2001President, University of California, Riverside, Political Science Graduate Students
Association
1999-2000Vice President, University of California, Riverside, Political Science Graduate Students
Association
1999-2004University of California, Riverside, volunteer assistance to faculty in recruitment of new
faculty and new Ph.D. students (transportation, dinners, correspondence, accompaniment to campus
interviews)
Professional Membership

American Political Science Association
International Studies Association
Latin American Studies Association
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Midwest Political Science Association
Southwest Political Science Association
Western Political Science Association
State Bar of California
Language Training (Spanish)

Instituto Mexico-Americano (IMAC), Guadalajara, Mexico, 2002 (three weeks of individual immersion
instruction)
Bridge-Linguatec International, Santiago, Chile, 2001 (four weeks of individual immersion instruction)
Languages

English, Spanish
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Appendix B
The Cingranelli-Richards (CIRI) Human Rights DatasetIndependent Judiciary
________

’

Independent Judicia

Argentina
Bolivia
Brazil
Chile
Colombia
Costa Rica

004
1
1
1
2
1
2

ON,

El Salvador
1
Guatemala
1
Honduras
1
Mexico
1
Nicaragua
1
Panama
1
Paraguay
1
Peru
2
Uruguay
2
Venezuela
0
2=Generally Independent 1=Partially

UL
1
1
1
2
1
2

1
0
1
2
0
2

1
1
1
2
0
2

H
0
0
2
0
2

1
0
0
0
1
0
0
0
1
0
0
0
1
1
1
0
1
0
0
0
0
0
1
1
1
0
0
0
2
2
1
1
2
2
2
2
0
0
0
0
Independent 0=Not Independent

0
0
2
0
2
0
0
0
0
0
0
0
2
0

Coding Scheme Description
TWO
In countries receiving a score of TWO, the judiciary exhibits the following attributes:
1) It has the right to rule on the constitutionality of legislative acts and executive decrees.
2) Judges at the highest level of courts have a minimum of a seven-year tenure.
3) The President or Minister of Justice cannot directly appoint or remove judges. The removal of judges is
restricted (e.g. allowed for criminal misconduct).
4) Actions of the executive and legislative branch can be challenged in the courts.
5) All court hearings are public.
6) Judgeships are held by professionals.
Exceptions in practice include closed hearings of cases for national security reasons (if
it seems reasonable) and sexual assault cases. If information is missing about some of
the above attributes, but they are not mentioned as a problem, give the country a score
of TWO.
ONE
In countries receiving a score of ONE, there are structural limitations on judicial independence. These typically
involve limitations of judicial independence without active government interference or involve occasional or limited
corruption and judicial intimidation from non-governmental actors. Examples include:
1) The ability of the chief executive or minister of justice to appoint and dismiss judges at will, even if they do
not actually do so in the particular year being coded
2) Short periods of appointment (under seven years)
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3) There is limited corruption or intimidation of the judiciary. The source of corruption and intimidation can
be either inside or outside government.
4) Judges rule against the government in some, but not all potential cases, at times avoiding governmentrelated cases or giving in to government pressure to rule in the government’s favor.
5) The US State Department (USSD) report mentions a concern about the independence of the judiciary raised
by another organization.
ZERO
In countries receiving a score of ZERO, there are active and widespread constraints on the judiciary. These typically
involve limitations ofjudicial independence including active government interference in the decision of cases or
widespread corruption and judicial intimidation from either inside or outside government. Examples include:
1) Active government interference in the outcome of cases
2) The dismissal of judges for political reasons
3) Widespread corruption and intimidation of the judiciary. The sources of corruption and intimidation can be
either inside or outside government.
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Appendix C
Freedom House, Freedom in the World Report--Political Rights and Civil Liberties

Th

-

iscoef!oo!
Bolivia
Brazil
Colombia
Costa Rica

2

3

PF

3

3

PF

3

3

PF

3

3

PF

3

3

PF

3

3

F

2

2

F

2

2

F

2

2

F

2

2

F
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H

3

PF

373
PF

F

Guatemala

Nicaragua

3

3

PF

3

3

PF

3

3

PF

3

3

PF

4

3

PF

4

4

PF

4

4

PF

Panama

1

2

F

1

2

F

1

2

F

1

2

F

1

2

F

1

2

F

1

2

F

Paraguay

3

3

PF

3

3

PF

3

3

PF

3

3

PF

3

3

PF

3

3

PF

3

3

PF

Peru

2

3

F

2

3

F

2

3

F

2

3

F

2

3

F

2

3

F

2

3

F

Uruguay

1

1

1

1

F

1

1

F

1

1

F

1

1

F

1

1

F

1

1

Venezuela

3

4

F
PF 4

4

PF

4

4

PF

4

4

PF

4

4

PF

5

4

PF

5

5

PF

Lower scores represent higher respect for political rights and civil liberties
PR= Political Rights
CL= Civil Liberties
F=Free
PF= Partly Free
S= Status (as Free or Partly Free)
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